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April 20,2007 M o n a  Corporation Commission 

Chairman Mike Gleason 
DOCKETED 

Arizona Corporation Commission . 
1200 W Washington Street 
Phoenix, AZ 85007 

RE: Southwest Gas Corporation 

APR 2 3  2007 

Request for Approval of Special Procurement Agreement between Southwest Gas 
Corporation and Yuma Cogeneration Associates 

Dear Chairman Gleason: 

Background 
Yuma Cogeneration Associates (YCA) wishes to comment on and request a modification 
to the SpeciaI Procurement Agreement filed in the above-described docket. YCA is a 
customer of Southwest Gas Corporation (Southwest) pursuant to a Master Agreement 
effective June 30, 1993, a copy of which is attached as Attachment A. YCA is a 57 M W  
gas-fired combined cycle generation plant located in Yuma, Arizona. YCA sells the 
power it generates from natural gas pursuant to a long-term power sales agreement. As a 
gas-fired generation plant with a long term power sales agreement, YCA is critically 
dependent on a reliable, cost-effective supply of natural gas. 

Southwest Gas currently is providing service to YCA pursuant to a Special Procurement 
Agreement (SPA) dated July 1, 2004. The current SPA with Southwest expired on 
December 31, 2005, and was subsequently extended on a month-to-month basis. A letter 
of clarification executed by Southwest and YCA was filed by west with the Arizona 
Corporation Commission (Commission or ACC) on July 28, to ensure Southwest’s 
right to pass through upstream pipeline penalty charges incurred as a result of YCA’s 
actions. 

On January 30,2007, Southwest provided Yuma with a notice of termination of the SPA 
effective March 1, 2007 (see Attachment B), but agreed to continue providing service 
under the existing SPA for the short term if YCA would agree to the terms of a new SPA 
proposed by Southwest at a meeting on February 5, 2007. If YCA did not agree to the 
new proposal by February 22, 2007, Southwest indicated it would require YCA to go on 
to Southwest’s rate schedule G-60 effective March 1, 2007 (see Attachment C). Even 
one month of service on the G-60 rate schedule would cost YCA an additional $1.7 
million over and above the price YCA has been paying under its currently effective SPA. 
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YCA made an attempt to investigate its supply alternatives during the short period of 
time allowed by Southwest. During that time, YCA met with Southwest for clarification 
of applicable terms for the proposed SPA and for transportation service under 
Southwest’s T-1 tariff. YCA attempted to secure released primary firm capacity from 
Southwest at the full tariff price with a delivery point on the fully-subscribed El Paso 
Natural Gas Company Yuma Lateral; however, only a vague month-to-month proposal 
from Southwest was given. No detailed terms regarding the 
requested capacity release were provided by Southwest during the negotiation period, 
effectively denying YCA the ability to fully evaluate the benefits and risks of 
transportation service. YCA provided notice to Southwest of YCA’s intent to go onto 
transportation service; however, Southwest indicated that it might not allow YCA to go 
onto that service until April 1, 2007. See Attachment C. In combination with expiration 
of the SPA, such delay would have caused YCA to operate at a loss or shut down its plant 
for the month of March 2007. In addition, the applicable terms of transportation service 
are unclear, as YCA has certain rights under the Master Agreement and significant 
changes to Southwest’s T-1 tariff are currently pending in ACC Docket No. G-01551A- 

See Attachment D. 

04-0876. 

Recently, YCA executed the new SPA for service under Southwest’s G-30 tariff (See 
Attachment E for T-1 G-30 tariff). The terms and conditions of this service were 
presented in a “take it or leave it” fashion by Southwest. For example, see Attachment C. 
YCA evaluated its other service options to the extent possible and determined that it 
could be exposed to potential significant risks under its power sales agreement if it 
refused to accept Southwest’s offer and the YCA plant were unable to operate. Only 
Southwest has capacity on the Yuma Lateral, and YCA requires such capacity to operate 
its facility in compliance with the terms of its long term power sales agreement. 
Southwest never made a viable offer of capacity release. See Attachment D. Therefore, 
Yuma accepted Southwest’s offer even though it believed the offer contained terms not in 
compliance with Southwest’s obligations under Arizona statutes and regulations and its 
own tariff. Efforts to raise the issues described below during negotiations with Southwest 
were met with rejection. 

Comments and Protest 

Specifically, YCA protests Article IV in the SPA and asks the ACC to require Southwest 
to reform the SPA as described below. 

Article IV of the SPA provides: 

This Agreement shall become effective on May 1, 2007, subject to 
approval by the ACC, and shall remain in effect for a primary term of 
three (3) years and continuing thereafter on a month to month basis. This 
Agreement is subject to termination upon the expiration of said primary 
term or thereafter by the Utility providing ninety (90) day advance written 
notice to the Customer or by the customer providing one (1) year advance 
written notice to the Utility. 
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The one year termination notice requirement by YCA is inequitable, unnecessary and not 
in compliance with the G-30 tariff or with the Master Agreement. 

The Notice Requirement Is Inequitable, Unreasonable and Unnecessary 
The termination notice requirement in the SPA is inequitable in that Southwest is 
required to give YCA only 90 days’ notice, while YCA must give Southwest one year’s 
notice. Further, Southwest has no valid reason for requiring one year prior notice from 
YCA, and a notice period of that length will hinder YCA’s ability to conduct its business 
and its ability to seek competitive alternatives. 

Southwest has no valid reason for requiring YCA to provide a one year prior notice of 
termination. Southwest contracts for YCA’s natural gas supply for each upcoming month 
during “bid week,” normally a period of several days close to the end of the month. The 
SPA provides, in Article VI, Paragraph A, that a daily volume will be provided to 
Southwest ‘‘[f‘jive business days before the first day of each month . . . and such notice 
shall serve as the basis for acquisition of gas supply.” Southwest has never required a 
notice period of this length in previous agreements or SPAS. For example, the current 
SPA under which Southwest is serving YCA contained a 90-day termination notice 
provision applicable to both parties.’ YCA is unaware of any reason that would justify 
Southwest’s insistence on receiving one year prior notice. 

The requirement to provide Southwest with a one year prior notice of termination will 
seriously hinder YCA’s ability to conduct its business. Before terminating its SPA 
service, YCA must conduct an extensive evaluation and must be certain of its future 
plans. Therefore, before providing a notice of termination, YCA must contact alternative 
suppliers and obtain bids, investigate firm capacity availability and capacity release on El 
Paso, consider construction of new facilities and/or attempt to re-negotiate its power sales 
agreement, among other actions. However, any such evaluation would not necessarily 
remain valid for any substantial period of time. For example, El Paso Natural Gas filed 
for and obtained approval of an extensive set of new tariffs well within a one year period. 
Suppliers are not likely to provide binding offers for service that would not begin for 
more than one year because of the substantial risk of a significant change in industry 
conditions. On the other hand, YCA is not aware of any reason that Southwest requires 
more than a few days’ prior notice from YCA. 

The Notice Requirement Is Not in Compliance with Southwest’s G-30 Tariff or the 
Master Agreement 
The maximum notice period for termination allowed under Southwest’s G-30 tariff is six 
months. The six month provision applies only in a situation where the customer elects to 
return to sales service, and in that situation, the customer is given the option of paying the 
incremental cost of gas under the applicable sales rate schedule. The G-30 tariff states: 

The Utility may require six months’ notice from Special Gas Procurement 
customers prior to returning to their otherwise applicable gas sales 

The notice period was converted to 30 days during the evergreen period. 1 
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schedule or require the customer to pay the incremental cost of gas 
incurred to serve them as determined by the Utility under their otherwise 
applicable gas sales schedule for the following six months. 

Since Southwest buys gas only on a monthly basis for Yuma, a one year termination 
notice is unnecessary. The contract should be reformed to provide termination based on 
90 days’ notice by either party. 

Because the G-30 tariff does not provide authority to Southwest to require any particular 
notice to terminate a Special Procurement Agreement, other than in one limited situation, 
one must look to the Master Agreement to determine whether an applicable notice 
provision would apply. Article VI, Paragraph H, on page 10 of the Master Agreement 
provides: 

YCA has the right during the term of this Agreement to designate from 
time to time under which of the Existing Contracts or Additional Contracts 
it will take service from Southwest. The exercise of this right by YCA 
shall not terminate or impair YCA’s right to subsequently designate and 
receive service from Southwest under any Existing Contract or Additional 
Contract. YCA shall exercise such right by notifying Southwest of a 
designation at least thirty (30) days prior to the time when YCA will take 
service under such other contract. Southwest will accommodate YCA’s 
designation of service on thirty (30) days notice provided that such change 
(i) does not impose any additional costs on Southwest’s other customers, 
or (ii) create any adverse operational conditions for Southwest. In the 
event Southwest is not able to accommodate YCA’s designation of service 
due to the conditions set forth, Southwest’s Tariff provisions relating to 
customer’s change in service will control. 

Clearly, the Master Agreement allows YCA to change from one type of service to 
another on 30 days’ notice, unless Southwest can show that additional costs would be 

osed on other customers or such change would create adverse operational conditions. 
During YCA’s discussions with Southwest regarding the new SPA, Southwest never gave 
YCA any reason why it now requires more than 30 days’ notice. Therefore, the one 
year’s notice provision is not in compliance with Southwest Gas’ G-30 tariff or with the 
Master Agreement. 

Request for Relief 

In light of the facts stated herein, that YCA signed the new SPA under duress and that the 
one-year notice provision would be inequitable, unreasonable, unnecessary and not in 
compliance with Southwest’s tariff or the Master Agreement, it would be reasonable for 
the Commission to require Southwest to revise Article IV of the SPA so that it reads as 
follows: 
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This Agreement shall become effective on May 1, 2007, subject to 
approval by the ACC, and shall remain in effect for a primary term of 
three (3) years and continuing thereafter on a month to month basis. This 
Agreement is subject to termination upon the expiration of said primary 
term or thereafter by either party providing ninety (90) day advance 
written notice to the other. 

In the alternative, Article IV should be revised so that the notice provision is in 
compliance with Southwest’s tariff. In that event, Article IV should be revised to read as 
follows: 

This Agreement shall become effective on May 1, 2007, subject to 
approval by the ACC, and shall remain in effect for a primary term of 
three (3) years and continuing thereafter on a month to month basis. This 
Agreement is subject to termination upon the expiration of said primary 
term or thereafter by the Utility providing ninety (90) day advance written 
notice to the Customer or by the customer providing six (6) months’ 
advance written notice to the Utility. If the Customer fails to provide at 
least six (6) months’ notice of termination, the Utility may require the 
Customer to pay the incremental cost of gas incurred to serve Customer as 
determined by the Utility under the G-60 Rate Schedule for a period of 
time equal to the difference between the notice period given and six (6) 
months . 

Therefore, YCA respectfully requests the relief described herein. 

Sincerely, 

Director - Mark Asset Optimization 

Attachments 

cc: Commissioner Mundell 
Commissioner Hatch-Miller 
Commissioner Mayes 
Commissioner Pierce 
Docket Control 

Francisco Aguilar, Southwest Gas 
Roger C. Montgomery, Southwest Gas 
Ernest Johnson, ACC 
Robert Gray, ACC 
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IV. ADDITIONAL CONTRACTS 

Southwest and YCA shall, as promptly as practicable, (i) negotiate and execute the 
Additional Contracts specified below, each of which shall include the matters specified 
with respect to such Additional Contract, and (ii) take the actions specified below with 
respect to the provision of gas supply and gas transportation service for the Yuma 
Project. 

A. 
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D. 

E. Additional Contracts: 

1. 

2. 
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V. TERMINATION AND CONVERSION TO DIRECT INTERSTATETRANSPORTATIONSERVICE 

A. 
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VI. 

A. 
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Exhibit D 1 



ARTICLE lil - APPLICAE3L.E TRANSPORTATION RATES AND RATE SCHEDULE 

ARBCLE Y - NOTICES 



ARTICLE iX - REGUUTORY REQUIREMENTS 



ARTICLE X - SUCCESSORS AND ASSIGNS 
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OPTIONAL GAS SERVICE 
(Continued) 

2. 

3. 
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SPECIAL CONDITIONS (Continued) 
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TRANSPORTATION OF CUSTOMER-SECURED NATURAL GAS 

1. 

7.1 

2 AOPLlCABiLiTY AND CHARACTER OF SERVICE 

This schedule shall apply to gas transported by the Utility for customer pursuant to 
the executed service agreement. 
2.1 The basic transportation service rendered under this schedule shall consist of: 

(a) The receipt by the Utility for the account of the customer of the 
customer's gas at the Receipt Point; 



Schedule No. 7-1 

TRANSPORTATION O f  CUSTOMER-SECURED NATURAL GAS 
(Continued) 

2. APPLlCABtClTY AND CHARACTER OF SERVICE (Continued) 

(b) The transportation of gas through the Utility's system for the accoiint oi 
the customer; and 

(e )  The delivery of gas after transportation by the Utility for the account 01 
the customer at the Delivery Point(s). 

The Utility may curtail or interrupt service as defined by Section 5 of this 
schedule or by Rule No. 7 of this Arizona Gas Tariff. In the event of curtailmen' 
or interruption, the Utility shall provide service as follows: 

(a) The Utility shall provide the customer with as much advance notice as is 
practical of any curtailment or interruption of service; and 

(b) The Utility may, to the extent feasible, continue to receive the customer's 
gas at the Receipt Point on a scheduled basis during the period oi 
curtailment or interruption and shall, to the extent feasible, redeliver such 
gas at the Delivery Point@). For the period of curtailment or interruption, 
the Utility may waive any payments that may otherwise be due pursuant 
to Section 7 hereof. 

Gas transported under this schedule shall be for use only by the customer 
except for customers who would otherwise be served under Schedule 
No. G-55. Service under the provisions of this schedule shall not constitute the 
dedication of the Utitity's pipeline system or any portion thereof to the customer. 

Excluding imbalance charges, all rates and charges described hemin &ai 
apply by meter to each meter reflected in the customer's service agrtsment. 

Any customer served under this schedule who requests service Lander a sales 
schedule must remain a saies customer for a period of not less than 12 months 
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TRANSPORTATION OF CUSTOMER-SECURED NATURAL GAS 
(Conlinued) 

3. RATES 

3.1 
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5. FORCE MAJEURE 
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